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UNITED STATES COURT OF APPEALS 


FOR THE SECOND CIRCUIT 


ROBERT V. RAFTER, : 
Appellant, : 

- against - 3 DOCKET NO. 75-7050 

MANUFACTURERS TRUST COMPANY, : 

CARRIER CORPORATION, 

GIFFORD, WOODY, CARTER & HAYS, 

and DONALD HAYS, 


Appellees. 


ON APPEAL FROM THE UNITED STATES DISTRICT 


COURT FOR THE SOUTHERN DISTRICT OF NEW YORK 


STATEMENT 


This is an appeal from the judgment of the U. S. 
District Court (spny) + entered 13 December 1974, denying 
plaintiff's Rule 56(f) motion for discovery, dismissing the 
action on the merits with respect to Carrier Corporation 
and granting summary judgment in favor of the remaining 


defendants. 


1. U.S.D.C. (SDNY) 65 CIV. 1313. 


OPINION BELOW 


The opinion of the Honorable CHARLES BRIEANT 


is not officially reported. 


QUESTIONS PRESENTED 


First, appellant seeks review of the order of the 
Honorable MURRAY I. GURFEIN entered 19 October 1973, 
denying inspection of the correspondence file of GIFFORD, 
WCODY. 

Second, appellant seeks review of the judgment 
of 13 December 1974 in denying plaintiff's motion for a 
Rule 56(f) continuance to permit completion of basic discovery, 
as an abuse of discretion and a denial of due process. 

Third, appellant questions the dismissal of the 
action as against CARRIER CORPORATION as an abuse of discretion 
and a denial of due process. 

The fourth issue is whether the granting of summary 
judgment in favor of the remaining defendants is designed to 
eliminate the demand for trial by jury contrary to the fifth 
amendment and the seventh amendment. 

Finally, there is the issue of whether the entire 
administration of this action, when viewed at each stage of 
the case and when looked at as a whole, has not been a 


denial of due process. 


CONSTITUTIONAL AND STATUTORY 


PROVISIONS INVOLVED 


The constitutional and statutory provisions which 
are relevant to decision of this case, and the pertinent 
text of which is appended hereto, are the fifth and seventh 
amendments to the Constitution of the United States, Title 
42 USC, sections 1983 and 1985, and Title 15 USC, section l, 


et seq. 


THE FACTS 


The complaint was filed against all defendants 
29 April 1965 and all defendants, except CARRIER CORPORATION 
were served immediately with a copy of the summons and complaint. 
MANUFACTURERS and GIFFORD, WOODY then moved by order to show 
cause to stay further proceedings in the action, and this 
motion was granted by the order of the Honorable F. X. 
McGOHEY 25 June 1965 pending the posting of a bond by plaintiff. 
The requisite bond was posted 19 April 1971 and 
notices to examine CARRIER CORPORATION officers were served 
by plaintiff immediately upon the filing of answers by the 


bank and GIFFORD, WOODY. After a separate proceeding by 


plaintiff before the Honorable EDMUND PORT in the U. S. 


District Court for the Northern strict of New York, 
CARRIER CORPORATION officers were examined at the Southern 
District in November 1971. 

Depositions were held and production of documents 
sought by plaintiff thereafter, and the case was assigned 
to the Honorable MURRAY I, GURFEIN in September 1971. 
Plaintiff's motion to compel production of the GiFFORD, 
WOODY file was denied by order of Judge GURFEIN dated 19 
October 1973. In January 1974 Judge GURFEIN enjoined 
further discovery and called for the defendants to move 
for summary judgment. 

In March 1974 defendants moved jointly for summary 
judgment, and plaintiff cross-moved for a Rule 56(£) continuance 
so as to permit completion of basic discovery. 

In September 1974 the case was reassigned to the 
Honorable CHARLES BRIEANT. By order of 9 December 1974 he 
denied plaintiff all relief as to all defendants, and judg- 
ment to that effect was entered 13 December 1974. 


From this order and judgment plaintiff appeals. 


ARGUMENT 


The numbered divisions below are intended to 
correspond with the questions presented at page two of 
this brief. 

(1) Issve of lawyer-client privilege as to 

bank and defendant documents. 

The quickest way to dispose of this appeal would 
be to order the bank and Mr. Hays to produce the W. T. 
Grant Co. letter to Wilson dated April 6, 1951. Production 
was requested before Judge BRIEANT, see last paragraph of 
appellant's affidavit (A 6). Each time plaintiff has made 
demand for this letter the case has been dismissed.” 

There is such a letter, and both Mr. Hays and 
the bank have seen it, and it is refered to in the Hays 
letter to the bank (A 7). 

Since the date is April 6, 1951, it predates by 
a few days the entrance of Mr. Hays upon the scene via 
the bank (A 7). Mr. Hays now (February 1975). tells us he 
was counsel to th2 OSS and wrote the European spy law. 

This action names the CIA and the OSS as co- 


conspirators in the middle east oil monopoly (A 4). 


2. Supreme Westchester, Judge Supple, 1963. 
USDC Judge Cooper, 1969. 
US Tax Court, Judge Hoyt, 1968. 
USDC Judge Gurfein, 1973 (A 8). 


Production of this letter may indicate the 
bank's motive, intent and interest in this matter. 

Mrs. Wilson is not an attorney nor is W. T. Grant 
Co., and there is no lawyer-client relationship or privilege 
whatsoever involved. 

Judge GURFEIN denied plaintiff the Hays file 19 
October 1973 (A 8), and then the case was reassigned to 
Judge BRIEANT who refused to review the order of Judge 


GURFEIN or permit a renewed application by plaintiff (A 24). 


— 


As to the remainder of the Hays file, Judge 
GURFEIN denied plaintiff's request on the ground that it 
was privileged within the lawyer-client relationship (A 8). 
This denial of plaintiff's motion is a denial of due process. 
Plaintiff had made out a prima facie case of fraud against 
Gifford, Woody and Hays, see exhibits to motion papers> 
and see exhibits in Record No. 35, Exhibits III to VII. 
The attorney-client privilege cannot be used as 
a cloak for illegality or fraud. 
Clark v.. U:8.,. 289 US... 1, 35, 
a3 8.Ct. 465% 


Clark v. State, 261 S.W. 2d, 339, cert. 
den. 3460.8; 855, 74 S.Ct. 69. 


3. Record No. 25. 


In Supreme Westchester Hays offered to let plaintiff 
have the file provided he stipulate not to proceed 
against any addressee or correspondent, see Westche:.ter 
record page 38: 
“or with any addressees or corres- 
pondents of letters or memoranda 
appearing in said file." 
This despite the fact that the Appellate Division for the 
Second Judicial Department had granted plaintiff a trial 
of the action, 18 App. Div. 2d 683, and Judge Supple refused 
to let plaintiff have the file unless he so stipulate, West- 
chester record page 40: 
"THE COURT: That will be my ruling. 
If you want to look at it you have to 
stipulate that you won't use it for any 
lawsuit." 
Plaintiff did not so stipulate, and the Westchester case was 
dismissed ror lack of evidence and the two day jury was 


wasted. 


This holding occurred 6 November 1963. 


Production of the W. T. Grant letter and the Hays 
file is requested just as a matter of fair trial and due 


4 
process. 


4. Murphy v. Waterfront Commission, 378 U.S. $2, Ba 


The monopoly, the restraint of foreign commerce 
and the obstruction of justice? would then become self- 
evident by means so inimical as to cous: itute an intrinsic 
wrong in violation of the antitrust laws. 


Atlantic Co. v. Allied Co., 284 Fed. 2d 879, 
at 883-884. 


(2) Dismissal of the action against 
Carrier Corporation is a denial of 
due process and an abuse of 


discretion. 


The judgment states that the action is dismissed 
as against Carrier Corporation (A 24) 


"upon motion of the defendants ..." 


No one moved for dismissal against Carrier Corporation; the 
dismissal was on the court's own motion. 

Carrier Corporation testified at length in November 
1971. Carrier testified at length 6 January 1954. Production 
of the W. T. Grant Co. letter and Hays' file would test the 
truth of that testimony. 

Carrier has not bee> prejudiced by lack of service 
of the complaint since its chairman and executive officer 


saw the complaint and became fully conversant with the case 


5. (A 3) complaint, two causes of action, 15 USC sec. l 
et seq. and 42 USC sec. 1985. 


ae a 5 


when ordered to testify by the Honorable EDMUND PORT of 
the Northern District Court in November of 1971 (A 9), 
bearing in mind that the order® of Judge McGOHEY of 25 
June 1965 prohibited service upon Carrier Corporation and 
the stay lasted six y s until plaintiff filed a bond 26 
April 1971 (Al). 

Produce the letter and the file, and we shall see 


the concealment alleged in the complaint.’ 


(3) Denial of plaintiff's Rule 
56(£) motion is a denial of 


due process. 


All witnesses called for de sition were recalci- 
trant as recited at length in the motion papers®. The bank 
has not -:stified or produced any documents, and Gifford, 
Woody and Hays have refused production of documents. Plaintiff's 
basic discovery was cut off by Judge GURFEIN in February 1974°, 
The rule appears to be that where basic discove’y 
is outstanding, a Rule 56(f) continuance with respect to 
summary judgment will be granted. 
Broadcast Music Inc. v. Columbia Broadcasting 
System Inc., 55 FRD 292 (SDNY); 


Harris v. Pate, 440 F. 2d 315; 
Yale Law Journ’.l, Vol. 83: 745, 1974 at 767. 


6. (A 2}. 

7.(A 3), paragraphs 14 to 18 and 26 to 28. 
8. Record No. 35. 

9. Record No. 42, transcript. 
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Accordingly, under cur system of fair trial, appellant 
respectfully requests a Rule 56(f) continuance to complete 
discovery and production as stated above and as stated in 
plaintiff's motion papers 

(4) The issue of res judicata 


and collateral estoppel. 


Both Judge McGOHEY and Judge BRIEANT have relied 
upon the bank's defense of the Westchester judgment as 
res judicata in this action.19 
For res judicata to be a valid defense the judgment 
must be one on the merits. But the Westchester judgment was 
not on the merits (A 20) and the bank admits this (A 21, 22). 
So also when Mr. Hagen states to Judge McGOHEY: 
"In an obvious attempt to avoid the 
defenses of res judicata and collateral 
estoppel ..." 
the bank again deliberately misleads this court 
Again, Mr. Landau tells Judge GURFEIN ana Judge 
BRIEANT that the facts decided by Judge SUPPLE in the 


Westchester action provide a defense of collateral estoppel 


in the present action (A 5): 


10,. {A 27). 

Record Nos. 7 and 40. 
11. Lawyer for Simpson, Thacher representing the bank. 
Record No. 3, page 9 at paragraph 19 of Hagen affidavit. 


-ll- 


"Under the doctrine of Collateral 

Estoppel this court is bound to 

accept as true the findings of fact 

of the state court ..." 
This is more misrepresentation by the bank. The Westchester 
action was tried by a jury, and Judge SUPPLE decided no 
facts, and any legal conclusion of his was merged in the 
judgment, a judgment not on the merits, CPLR 5013 (New 
York statute law) (A 5). 

Rule 5013. Effect of judgment dismissing claim. 

A judgment dismissing a cause of action before 

the close of proponent's evidence is not a 

dismissal on the merits unless it specifies 

otherwise, but a judgment dismissing a cause 

of action after the close of the proponent's 

evidence is a dismissal on the merits unless 

it specifies otherwise. 

So, it. would seem that, for Judge McGOHEY to stay 
the action for six years and for Judge BRIEANT to rely on 
these defenses in his dismissals is error and a denial of 
due process, and this stems from Chief Justice WARREN in 
tawlor v. National Screen Service Corporation, 75 S.Ct. 865, 
867, 868, 349 US 322. 

(5) Question of whether issues of 
fact of monopoly, restraint of 

foreicyn commerce, obstruction of 
justice and conspiracy should be 


decided by the jury rather than 


the court. 


=12- 


Plaintiff demanded trial be jury by demand dated 
and served 17 May 1971. And plaintiff's responding affi- 
davits to motion for summary judgment? (A 13) controvert 
and place in issue each averment of the defendants, and 
issues of fact are present, genuine issues of material 
fact. The court in its order and judgment (A 24) has de- 
cided those issues contrary to the Fifth Amendment and the 
Seventh Amendment. Again, citing Chief Justice Warren, 
supra at page 867: 

"As to the producers, however, the 
District Court held that conflicting 
evidence on the issue of conspiracy 
made a trial necessary." 

Further, Rule 56 requires an affidavit of the 
moving party on personal knowledge. We are met with 
Mr. Landau's*> affidavit only, and no affidavit from the 
bank. 


(6) The statute of limitations. 


Paragraph 19 of the complaint (A 3) alleges that 
the antitrust suit is based in whole or in part upon 


matters complained of in the United States antitrust suit 


12. Record No. 35, 21 page affidavit with exhibits I to XIX 
and memorandum of law. 
Record No. 37, affidavit with exhibits I to VII. 
Record No. 35A, plaintiff's Rule 9g statement. 

13. Mr. Landau is the bank's lawyer. 
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against the oil trust pending. It would seem that 

section 16(b) and Zenith Radio Corp. v. Hazeltine Research, 
Inc., 401 US 321, 28 L.Ed. 2d 77, 91 S.Ct. 795, support 

the timeliness of the commencement of suit against all of 


the defendants. 


CONCLUSION 


For the reasons stated above, plaintiff respectfully 
requests that the order of the district court entered 19 
October 1973 (Honorable MURRAY I. GURFEIN) be reversed and 
*rat the judgment and orde: of the Honorable CHARLES BRIEANT 
be reversed and the matter remanded for production of documents 


for inspection and for further discovery and trial by jury. 


Respectfully submitted, 


ROBERT V. RAFTER 
Attorney for appellant 
Post Office Address 

120 Liberty Street 

New York, New York 10006 
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of state law. Nor was oil or the Cis @ pert of the Westchester 


Erskine to the bank, April 6, 19513 
Wilson to the bank, March 2°, 1951; 
W. T. Grant to Wilson, April 6, 195i 


sossession, custody or control 
f the bank within the meaning of Feceral Rule 34, and, if a4 


Rule 56(£) continuance is antea@, plaintiff will seek their 


gr 

production by the bank. They predate by a few Gays the 
appearance of DONALD HAYS end his firm upon th 
ir very well be evidence of the inception of a plan to Go the 
plaintiff in, as allegec in the complaint, showing bank 


involvement, intent anc 


‘ Fe .Y rnwan 


April 17, 1952 


Kr. Thomas EZ. Speer 
Menufsacturers Trust Company 
149 Broadway 

Mew York 6, 8.Y. 


Re: Estseto of Prank Pp. bilson, deceased 
Dear Mr. Bpeer: 


-. We are returning to you your correspondence and 
the Wethant of Attachment wnich you lent us, enc are enclosing 
&@ co,y of our letter to Mr. Erakine which is self-explanatory. 


If you don't mind we will keep Mr.Erskine's Ustter 
to you dated April 6th, Mrs. Wilson's letter to you Gated 
March 29th, and ea copy of the letter from &. T. Grant Coapany 
to Noa. wilson dated april 6th. Jf at any tine you want this 
correspondence, .¢t us know. 


We appreciate ycur having Jeferred this matter to 
us and will dao our best to please Hrs, Wilson. 


Very truly yours, 
GIFFORD, WOODY, CARTER & hAYS 


DCH gb Donald C. Hays 
Enclosures a 


PLFFS-EX f° 

DEFTS ex. Bet 

HARVEY KEITEL 
REPORTER 4/7/Tp 


UNITED S 
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DISTRICT COURT 


FOR THE NORTHERN DISTPICT OF NEW YORK 


ROBERT V. RAFTER, : 


Plaintiff, $ 
ORDER 
-against- $ 
Misc. No. 


to show cause 
for an order 
pursuant to Rule 45(f) of the Federal Rules of Civil Pro- 


cedure adjudging William Bynum and Melvin Holm in contempt 


of court, and the affidavit of Robert V. Rafter, sworn to 
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\ August 5, 1971 and the exhibits annexed thereto, submitted 


' ) in support of the motion; and 


Michael Bradley, sworn to October 21, 1971, the affidavit 


i ' 
Upon reading and filing of the affidavit of E. 
of Herman Seid, sworn to October 21, 1971, the affidavit 


of Melvin Holm, sworn to October 20, 1971, and the exnibits 


{ thereto, submitted in opposition of the motion; and j 
The motion having duly come be“ore this Court on ; 
October 26, 1971, and the plaintiff and the attorneys for 


William Bynum and Melvin Holm having agreed that the 
depositions of William Bynum and Melvin Holm be taken at 

a mutually convenient date between November 10 and November 
30, 1971 in the Courthouse of the United States District 


Court for the Southern District of New York and that an 


ee 


precise time and place for 


NOW THEREFORE, on concent of the plaintiff and 


the attorneys for William Bynum and Melvin Holm, it is 
ORDERED thz i4iliam Bynum appear at Room 601 
of the United States District Court for the Southern 


istrict of New York, at the United States Cour*house, 
Foley Square, New York, New York, on November 12, 1971, at 


10:30 A.M. for tne taking of his testimony by oral exami- 


~~ 


nation in the above entitled action pursuant to the Federal 
Rules of Civil Procedure, and 
IT IS FURTHER ORDERED that Melvin Holm appear 


at Room 601 of the United States District Court for the 


Southern District of New York, at the United States Court= 


house, Foley Square, New York, New York, on November 12, 
1971, at 2:00 P.M. for the taking of his testimony by oral 


os 4 a? , 
examination in the above en 


4tled aviion pursuant to the 


Federal Rules of Civil Procedure, ané 
> 


that William Bynum and 


Mel’rin Holm are directed to bring with them the documents 


upon them July 26, 1971, and 
IT IS FURTHER ORDERED that the motion of plain- 
tiff to adjudge William Bynum and Melvin Holm in contempt 


of court is withdrawn. 


United States District Judge 


A. 


Creal 

summery 

UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF 
x - - - 


NEW YORK 


ROBERT V. RAFTER, 


Plaintiff, 


- against - 


MANUFACTURERES TRUST CO! 


CARRIER CORPORATION, 
GIFFORD, WOODY, CARTER & HAYS, 


ANY, 


and DONALD HAYS, 
Defendants. 
Xe eee ee eee ee er rte KX 
SIRS: 
PLEASE TAKE NOTICE that upon th 


of ROBERT V. RAFTER sworn to the 15th day 
undersigned will move this Court at a not 
held at Room 2904 of the United States Di 
New York 


States Courthouse, Foley Square, 


day of April, 1974, «t 10:00 o'clock int 
or as soon thereafter as counsel may be h 
sSuant to Rule 56(f) of the Federal Rules 


| granting plaintiff a stay or continuance 
mary judgment motions of the defendants, 
| fore the Court in this action, to permit 


56(f£), and for such other and further rel 


shall seem just and equitable. 


and discovery to be had in accordance with the terms 


guested for both 
tions and for 
) cross motion. 
kV .R. 
MIG 
65 CIV. 1313 


e annexed affidavit 

of Apr 
ion term thereof to be 
United 


strict Court, 


, New York, on the 24th 
he forenoon of that day 


eard, for an order pur- 


of Civil Procedure 

with respect to the sum- 
presently pending be~- 
depositions to be taken 
of Rule 


ief as to the Court 


Oe rr cere 


A es 


requests oral argument of 


and of the summary judgment motions 
TURERS TRUST COMPANY, GIFFORD, WOODY, 
HAYS. 
Dated: 


April 15, 1974. 


Yours, etc. 
TO: 
SIMPSON, THACHER & BARTLETT 
Attorneys for MANUFACTURERS 
l Battery Park Plaza 


New York, New York 


GIFFORD, WOODY, CARTER & 


Attorneys for 
1 Wall Street 
New York, New York 


10005 


the motion for a Rule 56(f£) 


of 


that plaintiff respectfully 


the defendants MANUFAC- 


CARTER & HAYS and DONALD 


New York 
10006 


Tel, 962-0248 


TRUST COMPANY 


HAYS 
DONALD HAYS and pro se 


continuance 


UNITED STATE 
FOR THE SOUT 


Xereeee-- 


$s 
HERN 


ROBERT V. RAFTER, 


Plaintiff, MIG 


- against- 65 CIV. 1313 


MANUFACTURER 

! CARRIER COR 
GIFFORD, WO 

and DONALD H 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) sS,.: 


ROBERT V. RAFTER, being duly sw deposes and says: 

He is an attorne, at law duly admitted to practice be- 
fore the Supreme Court of the State of New York and before the 
| United States District Court for the 
York. 

He is the plaintiff above nam nd makes this affida- 
vit on personal knowledge in compliance with Ru 6(e) of the 
Federal Rules of Civil Procedure (1) in opposition to the motions 
for summary judgment of the defendants MANU J TRUST COMPANY, 
GIFFORD, WOODY, CARTER & HAYS and DONALD HAYS, and (2) in support 
| of plaintiff's cross-motion for Rule 56(f) relief for a continu- 
ance or stay of the summary judgment motions so as to permit 
depositions to be taken and discovery to be had. 

By way of guidance, part (1) of this affidavit sets 


forth specific facts showing that there are genuine issues for 


trail within the meaning of Rule 56(e). Part (2) of this affi- 


motion and in opposition 


] davit supports plaintiff's cross motion for Rule 
| the form of a continuance. And part (3) of this 
paragraph by paragraph reply to the affidavits of 
{| 
| a. Hays. It snould also be stated that plain 
i of law in support of his Rule 56(f) 
| 
| the summary judgment motions is appended at the end of 
| 
davit in advance of the exhibits attached. 


(1) 


At the outset it should be noted that t 
i} ’ 
| of the bank fail to include an affidavit made on 
| . 
| ledge of the bank as required by Rule 56(e). For 
| bank's motion should be denied peremptorily. In 
| 
}are met with an affidavit from SIMPSON, 
i 
rather than an affidavit of MANUFACTURERS TRU 
||) party defendant 
|} puted questions of 


ST COMPAN 


relief in 
avit is a 
Tandau and 


to 


this affi- 


ig papers 


, the 


have dis- 


of 


movants' witnesses, Landau, Hays and Doering. It would also seem 
it 
} 
|| Just that the issue of credibility be decided by the jury, see 
iH 
| jury demand served May 17, 1971, Exhibit I. 
| 
i Thus in Cross v, United States, 336 F2d 431 at 433 the 
|} 
|; court, in reversing and remanding for trial, stated: 
i} this principle does not justify summary 
i! relief where, as here, the disputed questions 
} t rn , on the credibility 
} 5 


I 
| 


So, 


also, 


4 


|| court states: 


+h 


enh 


| Nor are we saying at an issue 

\\ which turns on credibility of witnesses 
| should be decided by summary judgment 
rather than on a trial. 


130 at 134 the 


i 
! 
| 
| 


So in this antitrust suit there is an issue of fact to 
be décided, and that issue is whether there was a plan afoot to 
injure the plaintiff -- whether there was a conspiracy. The 

i plaintiff says there was, and the defendants say there was none. 


y asks that this issue of fact be decided by 


~ 
~ 


|| Deponent respectfu 


| the jury. 


permits any person injured in his business or property by reason 
of anything forbidden in the an 
any district court of the United States. 

Plaintiff alleges jurisdiction at paragraph 1, and at 
paragraph 9 a continuing conspiracy or unlawful combination to 
restrain and monopolize foreign trade upon the part of the de- 


fendants and others, 

Paragraph 10 sets forth the nature of the plan, and ll 
sets forth the acts of the defendants and others. 
| Paragraph 12 sets forth specific damage to plaintiff's 
business, and 13 describes in detail damage to plaintiffé's prop- 
erty. 


—$—$—< 
| 


unt Pictures, Inc. 209 F.2d 41,43 


| 1 pivoli Realty v. Param 


affirmatively. Paragraphs 14 through 18 allege concealment con- 


Paragraph 19 states that the antitrust suit is based 


the oil trust, Civ Action 86-27, 1953. This suit was terminated 


of 1968. This antitrust suit was commenced April 29, | 
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Now as to Rule 56(e) requiring that specific facts be 


When a motion for sum- 


mary judgment is made and supported as provided in this rule". 


It appears that the motion of the bank has not been made and sup- 
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ported as provided in Rule 56(e) because the m 
include an affidavit made upon personal knowledge of the bank. 

In any event, there are issues of fact giving rise to 
genuine issues for trial. The first issue of course is one of 
credibility of Mr. Hays, 
defendants' witnesses, 

A second issue is whether there was a plan to injure 
plaintiff and so restrain and monopolize foreign commerce as 


alleged in the present complaint and also in the 1953 complaint. 
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] 
SIMPSON THACHER & BARTLETT 
120 BROADWAY 
NEW YO 


MIDTOWN 
35 PARK AVENUE 


NEW YORK 


“der is 
a copy 
e entered 
any question 


approval, you 


would appreciate 


a copy if 


Trial é 

Supreme unty of Westchester 
County Court! 

White Plains, New York 
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Rule 56. Summary Judgment 
(a) For Claimant. <A part c ne to recover upon a cl " 
niey laim. or cro ; at in } lnent vy jud nt 
anv ti ifter the « of 20 days from the ‘ 2 
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(ce) Form of Affidavits; Vurther Testimony; Defense Requ | 


Supporting and opposing affidavits shall be nrade on pea naib 
eile all t forth h fac would 1 it jit @N1 
i " | i iv ul t tis competent tet 
to th tters stated there Swo Curlificd « es orally 
or parts t f referred to ini 1 it shall be atts. hed tl 
or served therewitl The court may per: frid ts tube 

mented or opposed by depositions, waswers lo interrexgatorn 


further affidavit Wien a motion fer summ 
and supperted as ] led in this rale, an 


rest upon the more allegations er denials of his pl 

respouse, | idavits or as otherwise previded in this 1 ? 
set fort ie facts shewing u ! is a i 

trial. If he S$ not so respond, s mary judgment, if apps 
shall be entered against him, 


(f) When Affidavits are Unavailable. Should it appear from 
affidavits of a i 


party opposing the motion that he cannet fort tis 
stated present by affid 


the court may refuse Dy tion Ter jr t or iy order 
continuance to permit wit be obt bor ¢ t 
taken or dis ry to be had er may ma stch other het 
just. 
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STATE OF CONNECTICUT 
COUNTY OF FAIRFIELD 


being duly sworn, deposes 

and says: 

She is a resident of Westport , Connecticut and is 
over 18 years of age and is not a party to this action. 

On the 27th day of March 1975 she served the within 
Brief and Appendix upon Simpson, Thacher 4 Bartlett at 
One Battery Park Plaza, New York, New York and upon Gifford, 
Woody, Carter §& Hays at One Wall Street, New York, New York 
by depositing two copies for each in a U. S. Post Office 


Depository within the Sate of Connecticut. 


s/ Ca ct VIALS 


Subscribed and sworn to this 


27th day of March, 1975 


s/ Leiyenca 4 Cay rhe 


Nétary Public 


